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Miguel Sarre

I. The legal framework
The starting point in any analysis on the treatment of prisoners in high security prisons or in high security units within prisons (hereinafter HSP’s in both cases) is that prisons are the last, but not the least important stage of the criminal justice system. As such, not only should every square meter of any prison facility must be under the full authority of state agents, but every agent must be accountable for his or her actions which, in turn must be subject to appropriate controls.  
Based on the above, any deprivation of liberty and detention conditions must:

1. Be clearly defined by national law

2. Subject to judicial review
3. Be conducted according to due process rules

These three conditions do not only apply to the sentencing —as we were often   taught in Law School— but to the implementation of the sentence throughout the prison term served.

In this context, HSP’s may not be considered exceptions to the rule of law and to specific applicable norms and principles for all prisons, such as the first Basic Principle of the European Prison Rules (EPRs): 

1. All persons deprived of their liberty shall be treated with respect for their human rights. 
Allow me to further analyze the three above-mentioned conditions:

1. Clearly defined by national law.  This means the existence of legal conditions to have anyone transferred to the HSP’s and to remain in there, as well as to the HSPs’ conditions
.   Of course, there is space for administrative circulars but, as we all must know, such secondary regulations must adhere to the relevant laws and to the Constitution. The principles applied to the Administration with respect to limits on regulatory and discretionary powers are to be highlighted here.
2. Protected by judges. Given that judges have final responsibility for the protection of individual rights, this principle is even more important when it comes to individuals in HSPs who, due to the secrecy surrounding them, live in vulnerable conditions. If the government has the power to incarcerate those who have transgressed the law, the government becomes obliged to effectively protect the rights of the inmates from any abuse perpetrated by its own agents, as well as by other inmates.  The ultimate protection to any fundamental right, as Luigi Ferrajoli has well stated, is through the judges. Nonetheless, complementary means for human rights protection have proven to be very useful: the administrative complaints, the ombudspersons, the National Preventive Mechanisms, where they exist, as well as the international visiting bodies in cases where they operate.
3. Under due process.  This third issue might be more challenging since, the prevailing conception of a criminal sanction based on the ideology of rehabilitation of criminals still prevails in many countries where the inmates are thus considered as sick persons in need of an adequate treatment, rather than as normal responsible persons who are being legally sanctioned or preventively detained.  This “clinical” o “medical” approach leads to the notion that decisions on the conditions of imprisonment, such as programs of activities offered/allowed/prohibited cannot be controlled by judges since they are considered to be part of a the treatment regime of inmates. By its own nature the medical practices, like informed consent, as well as the medical protocols cannot and must not be applied to inmates confined not because they abnormality, not because they are sick persons, but precisely  because being as normal, responsible and accountable as any of us, they were brought to justice on charges of free criminal acts and deeds. 
A medical or clinical line of treatment and the so-called reeducation it ostensibly entails decreases the viability of a human rights-based approach in HSP’s more than in other prisons
.  Moreover, the State itself is has the ultimate responsibility for the enforcement of the rule of law, given that it has full control over the HSP’s and over every decision affecting the rights of prisoners held there.

II. Rational degrees of security v. irrational degrees of punishment
The legal basis for imprisonment is a court decision based on the responsibility of the offender, proven in a fair trial.  Thus, when the administrative authority –whatever her or his rank-- applies or implements the penalty she or he intervenes as an auxiliary for the courts and should not, independently increase, the punishment.   Doing so would be a serious offence to the principles of proportionality between the offence and the punishment, which is in the hands of the legislature to decide and of the courts to apply.  Of course, additional harm also undermines the legality principle, given that the punishment for a given conduct should only be that established by law. The judicially imposed punishment must not be increased (e. g.  through excessive restrictions on the prison life) or decreased (e. g. through the special privileges so common in Latin American prisons).
Adding deliberate harm to the inmates reduces the legitimacy at of the entire criminal justice system, of which the penitentiary is the last stage.  Adding deliberate harm blurs any distinction between criminal actions and state actions adopted against the criminals.  
Deliberate harm, generally informal, does not only refer to single self-evident outrageous acts of torture, but to any restriction beyond the “the minimum necessary to achieve their secure custody”
, like when senseless regulations or duties are continually imposed/allowed in HSP’s.  Such acts for which legislators, judges, ministers, governors, wardens or guards are accountable
, equal the drip torture technique that eventually drills the skull and the brain.
 
 At this point it is worth remembering the lesson Carabineer General, Carlo Alberto Dalla Chiesa, gave the world in a decisive circumstance during the days of subversive movements in Italy in the seventies.  He refused to allow torture against alleged or convicted members of the red brigades, suspected of being connected to the abduction of Prime Minister Aldo Moro. Dalla Chiesa stated: “Italy may resign itself to lose its Prime Minister but by no means will it allow torture to be used as an interrogation technique”.   If he hadn’t acted according to the rule of law, the government would have also lost any moral advantage over the terrorist of the day and the course of events could have changed for the worst.
Aside from the deliberate harm, we must analyze the treatment of prisoners in HSP’s based on the same criteria, which applies to the treatment of prisoners in general.  I suggest the following four categories with a to-be-completed list within each one:
1. Rights beyond the deprivation of liberty itself unavoidably restricted in HSP’s 
HSP’s will necessarily carry on some degree of restriction to the inmates’ rights, directly derived from security reasons, but they shall remain “the minimum necessary and proportionate to the legitimate objective for which they are imposed”
. Besides, these restrictions should be provided with adequate safeguards, such as the unlimited access from inmates to the National Ombudsman’s personnel, and vice versa
.
2. Rights which are acquired 

At this point there is a list of obvious rights such as the right to decent conditions including food, housing, medical care, exercise, access to literature, reasonable leisure, and so on, which are a logical counterpart to the deprivation of liberty.

There is no reason why HSPs premises could not be friendlier, even with bright colors and vegetation
.  This would not only improve the atmosphere for prisoners, but as well for the guards and other state employees. Legislators should consider whether small pets such as fish, hamsters or birds, as well as small plants could be allowed to mitigate the degrading effects on mental health brought on by HSP’s, especially in cases of life sentences
. Would such pets hamper the security of the solid concrete and iron premises? Would these prerogatives amount to a "reward" for the crimes inmates committed or are suspected of having committed?  

3. Rights which shall remain untouched
Article 2 of the Basic Principles of the EPRs is powerful in this respect:
“Persons deprived of their liberty retain all rights that are not lawfully taken away by the decision sentencing them or remanding them in custody”. 

It should just be added that some necessary restrictions not specifically mentioned in a court decision imposing the depravation of liberty should be considered as necessarily accompanying such decision, such as the restriction to freedom of assembly, but in any case they must be subject to its objective need and proportionate to their legitimate objective, according to article 3 of EPRs. 
There are, however some rights which have no limitation at all, such as the right to freedom of thought and conscience. 

4. Rights which must be enhanced
There is no doubt that HSP’s jeopardize the rights of the inmates.  This may be due to the fact that these particular inmates are seen as public enemies and to genuine and false security issues.  However, these factors may be combined and magnified by the lack of transparency surrounding this regime.  Among these rights, I may list:
- Freedom from torture (and freedom from fear of torture within the premises).  Governments are most obliged to guarantee these rights with the same determination they put into avoiding any escape.
- Right to defense in the criminal trial for on remand prisoners. HSP’s shall not tamper in any way with either a prisoner’s right to defend him or herself, nor their ability to gather evidence for said defense.  
- Right to defense, and due process in general with respect to omissions and actions of the State or its agents that affect the rights of a prisoner, covering a full spectrum from arbitrary ward location or prison destination assignments through bullying and other abuses from their prison mates.
- Rights to petition and to complain under due process protection.  Security prison must especially respect the prisoner’s right to peacefully submit petitions to protect their rights and even to challenge in court any unfair laws and regulations.  The more isolated the inmates are kept within the premises; the stronger the role of society in providing for their protection.  The EPRs establish: 

Article 70.7. Prisoners are entitled to seek legal advice about complaints and appeals procedures and to legal assistance when the interests of justice require.  (Requests and complaints applicable to Special high security or safety measures).
This article shows that in a developed protection system of the world, that is, under the EPRs, there must not be any deficit for prisoners in terms of one’s basic due process right, which is the right to legal assistance while incarcerated. In fact, issues concerning the imprisonment may be as important as trial defense itself since they may affect inmates’ daily life for many years.  Bringing this right into play is most crucial.
 - Rights for their families, which should also be protected to avoid indirectly sanctioning them to the extent possible, given that criminal responsibility is personal. To illustrate this point, suppose an inmate is punished with solitary confinement for 24 hours when his son was about to visit him: could not the warden allow for the visit and duly apply the punishment afterwards?
- Right to be punished for what inmates do and not for what they are. Periodical review on the status of inmates at HSP’s should be decided upon objective data and not on the basis of psychological studies and their hypothetical behavior. Collective punishment is of course prohibited.
-Transparency and mechanisms of public scrutiny from society on what happens inside the HSP’s.    Figuratively speaking,” The higher the walls, the more transparent they should be.”  The myth that transparency and public scrutiny hamper security measures within the prison is defeated by experience.  The truth is 180 degrees removed: social and media control are important ways to prevent corruption.  By contrast, corruption is about the only way someone may escape from HSP’s. Overreacting of state agents in HSPs is not rare
. Taking due process seriously in the implementation of prison sentences or under any stance in places of detention means translating the trial’s “fair and public hearing”
 into public scrutiny while incarceration. 
III. Preventive approach of torture in HSP’s
HSP’s are not defined to be places of torture nor centers for inhumanity or degradation, but the reality comes close to this description. The danger of “crossing the line” when it comes to the rights of these inmates is always present and the proverbial “line” is frequently crossed, given the vulnerability of these prisoners.  In this respect allow me to finish this presentation by recalling the following analogy on the outstanding State responsibility to prevent torture in detention centers:

The State’s duty to prevent torture and cruel, inhuman or degrading treatment is often compared with the State’s responsibility for crime prevention. This analogy makes sense insofar both involve the prevention of illegal conduct, and indeed the prevention of torture and cruel, inhuman or degrading treatment or punishment should take advantage of modern methods of criminal investigation. It should be borne in mind, however, that in the case of torture and cruel, inhuman or degrading treatment or punishment, the responsibility of States is far more serious and direct, insofar as they may be expected to control all public detention centres [...] States bear a much greater responsibility for the conduct of their agents in places of detention than for criminal behaviour occurring in other places
.
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� Member of the UN Subcommittee on Prevention of Torture.  Professor of Law at Instituto Tecnológico Autónomo de México (ITAM) in Mexico City.  miguelsarre@gmail.com  


� Among the objective data required by the European Prison Rules (EPR) to determine security measures are: “a) the risk that they would present to the community if they were to escape;�b. the risk that they will try to escape either on their own or with external assistance” (Article 51.3 EPR). In Latin-American countries it is frequent that large segments of inmates are transferred to HSPs without fulfilling any of the mentioned risks. Among them are: leaders of the self-governing bodies in ordinary prisons, mules captured in drug trafficking and inmates who have committed heinous crimes, but who do not pose any such risks. 


�The change of paradigm form a corrective perspective to a human rights approach may be found on Luigi Ferrajoli, Diritto e Ragione.  Teoria del Garantismo Penale. The idea of the accused person as a normal person was developed by Michel Foucault in Abnormal (several publications in different languages) as well as by Italian Alessandro Baratta, Criminología Crítica y Derecho Penal, Argentina.


� Art. 51.1 EPRs.


� It may be considered that the higher in the ranks, the more serious the offence of the State agent.


� I find these examples of torture in the Mexican experience:  knocking at the cell’s door and focusing the lamps to the inmates every two hours at night, just to make sure the dormant prisoner reacts moving himself, in order to verify he has not been replaced by a dummy and having excessive daily searches at every one of the numerous interior checkpoints of the HSPs.   See paragraphs 63-86 of the recent European Committee for the Prevention of Torture (CPT) report on Italy. � HYPERLINK "http://www.cpt.coe.int/documents/ita/2010-12-inf-eng.pdf" �http://www.cpt.coe.int/documents/ita/2010-12-inf-eng.pdf�    


� European Prison Rules, Article 3,


� This protection is taken from amendment to Law against Organized Crime in México proposed by scholar Carlos Ríos.


� The Minnesota Correctional Facility-Oak Park Heights at Stillwater, Minnesota, un U. S. A., is an excellent example of a pleasant HSP:  http://www.corr.state.mn.us/facilities/oakpark.htm


� The support for such prerogative may well be sustained in the need to abolish prison as a way of a deliberate prolonged agony, in order to act according to the spirit of legislation against death penalty. On march 27, 1996,  in his 15th attempt Pedro Osorio Sánchez committed suicide inside  “Almoloya”, now “La Palma” HSP near Mexico City.  The warden had repeatedly rejected his petitions for permission to grow a few in-plastic bean plants inside his cell; instead he was given compulsory psychological treatment through the cell bars and considered “hostile patient”.


� In my capacity as head penitentiary inspector of the National Ombudsman Office in Mexico some years ago, I started facing restrictions on the visits made to HSP’s:  the administration required that we would notify them about any visit seven days in advance, “for security reasons”. A high level meeting was then scheduled between then Ombudsman himself, Jorge Madrazo, and the Undersecretary of the Ministry responsible for the prison system in Mexico, whose name I cannot remember.  In the course of the meeting, the Undersecretary tried to alert us of the great dangers they were facing with organized crime inside the prison and gave us an example: the guards had intercepted an “apparently innocent Bible” as it was being smuggled out of the prison. After carefully reviewing it --the undersecretary continued – the warden discovered that the same order in which some words were underlined within the Sacred Book revealed the precise instructions to commit a crime in the outside world.  Having listened carefully to the whole story, the Ombusdman held his breath and simply replied:  perhaps they wanted to kill Moses!  Coincidentally, the only escape from HSP’s ever in Mexico was that of the still-fugitive drug dealer Joaquín Guzmán Loera, and it was due to corruption hidden from  a the courageous local Ombudswoman who was inquiring the complaints of prison guards forced into corruption preceding the escape.  To deny her access, the authorities invoked “security reasons”.  An egregious of pernicious secrecy on this matter is the very questionable recent decision of Mexico’s Federal Institute of Access to Information (IFAI), which on a divided decision denied access to the names of 17 inmates who died over a period of several years in HSP’s by alleging an awkward derecho al olvido (something like the right of the family to forget he or she died while held in a HSP). IFAI, Engrose expediente 3751/09,  �HYPERLINK "http://ifai.org.mx/Sesiones/Consulta"�http://ifai.org.mx/Sesiones/Consulta�, last visited April 24, 2010. Even if such right were to exist, it would necessarily retrieve in front of other rights.


� Article 6, European Convention on Human Rights.


� Subcommittee on Prevention of Torture unofficial draft paper concerning the notion of torture prevention from OPCAT to de definition of a preventive approach. 
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